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[*1]
| SSUE

I's the Forest Land Enhancenent Program (FLEP) substantially simlar to the
type of prograns described in § 126 (a)(1l) through (8) of the Internal Revenue
Code, so that the FLEP is within the scope of 8 126(a)(9) and, thereby, cost-
share paynents received under the FLEP are eligible for exclusion from gross
incone to the extent permitted by 8 1267?

FACTS

The FLEP, authorized under the provisions of Title VIII of the Farm Security
and Rural I|nvestment Act of 2002, Pub. L. No. 107-171, 116 Stat. 134, which
anended the Cooperative Forestry Assistance Act of 1978, Pub. L. No. 95-313, 92
Stat. 365, is a voluntary program for non-industrial private forest | andowners
that provides technical, educational, and cost-share assistance to encourage the
| ong-term sustainability of non-industrial private forest |and and rel ated
resources. The FLEP repl aces the Stewardship Incentives Program (SIP), which was
determined in Rev. Rul. 94-27, 1994-1 C.B. 26, to be within the scope of §
126(a)(9), and the Forestry Incentives Program (FIP), which is listed in §
126(a)(8). The SIP provided for the cost-sharing of a wide [*2] range of
mul ti ple resource managenent practices. The FIP provided for cost-sharing of
ti mber stand inprovenments, site preparation for natural regeneration, and tree
pl anting practices. The FLEP enconpasses all of the cost-share practices
aut hori zed under both the SIP and the FIP

A | andowner who wi shes to participate in the cost-share conponent of the FLEP
must devel op and inplenent, in cooperation with the state forester, another
state official, or a professional resources nmanager, a nmanagenent plan that
addresses site specific activities and practices. The cost-share practices are
limted to the treatnment of 1,000 acres per year and nust be inplenented for a
period of at |east 10 years. The maxi mum cost-share paynent for any practice may
be up to 75 percent. The aggregate paynent to any one | andowner through 2007 may
not exceed $ 100, 000.

The Secretary of Agriculture has determ ned that cost-share paynents under
the FLEP are primarily for the purpose of conservation

LAW AND ANALYSI S

Under § 126(a), gross income does not include the excludable portion of
paynents received under certain conservation prograns set forth in 8 126(a)(1)
through (8). Under & 126(a)(9), a programaffecting [*3] "small watersheds"
that is adnministered by the Secretary of Agriculture also is eligible for § 126
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treatnment if the Conmi ssioner deternines that the programis substantially
simlar to the type of programs described in 8§ 126(a)(1) through (8). See §
16A. 126--1(d)(3) of the tenporary Incone Tax Regul ations for the definition of
"smal | watershed."

Once the Conmi ssioner has determined that a programis substantially simlar
to the types of programs described in 8 126(a)(1) through (8), taxpayers
recei ving cost-share paynents under that program nust deterni ne what portion of
the cost-share paynents is excludable fromgross incone under § 126. See §
126(b) (1), and 8§ 16A.126-1, relating to the partial exclusion of certain cost-
share paynments, to deternm ne what portion of the cost-share paynents is
excl udabl e fromgross incone under § 126

HOLDI NG

The FLEP is substantially sinmlar to the type of prograns described in §
126(a) (1) through (8) within the nmeaning of 8 126(a)(9). Al or a portion of
cost-share paynents received under the FLEP is eligible for exclusion from gross
incone to the extent pernmitted by § 126. See § 126(b)(1) and § 16A 126--1 to
determ ne what portion, if any, of the [*4] cost-share paynents is excludable
fromgross income under 8§ 126

DRAFTI NG | NFORMATI ON

The principal author of this revenue ruling is Nicole R Cinino of the Ofice
of Associ ate Chief Counsel (Passthroughs and Special Industries). For further
information regarding this revenue ruling, contact Ms. Cinino at (202) 622-3120
(not a toll-free call).



